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subtle and delicate nature and plainly must depend for its significance 
largely upon observation. 12 And accordingly it is hard to imagine a 
case in which the opinion of the witness could be of more real assistance 
to the jury. 



Eight of a Director to Compete With the Corporation. — Though 
there is considerable diversity of judicial utterance concerning the 
nature of the fiduciary relation which a director bears to his corpora- 
tion, 1 it is apparent that he must not use the funds under his control 
for his personal benefit. And it is but a short step from using the 
firm's assets to trading on its credit, or employing his official position 
for private gain by accepting remuneration for his vote as director. In 
each of these instances of breach of faith, the corporation, even though 
it has sustained no loss, can hold the miscreant official to a strict ac- 
counting for all his profits, or, if these have not yet accrued, can obtain 
a decree forcing him to hold his entire interest as trustee for the com- 
pany. 2 Thus, when a corporation has concluded to make a certain 
purchase or contract, and a director, armed with the knowledge of this 
contemplated action, and before the corporation can move, secures for 
himself the desired property or contract, he will not be permitted to 
profit by it. 3 When, however, he engages in a transaction that the cor- 
poration has not specifically contemplated, but which is nevertheless 
within the general field of that corporation's usual business, the solution 
is not so simple. This situation arose recently in Jasper v. Appalachian 
Gas Co. (Ky. 1913) 153 S. W. 50. Three of the directors of a gas produc- 
ing company acting as individuals bought a franchise to supply gas in a 
city, and shortly thereafter sold this franchise to another corporation. A 
suit on behalf of the former company for an accounting for the profits 
of this transaction was unsuccessful. Some authorities, following the 
strict principles previously outlined, have thought that the director 
should be deemed a trustee for the profits of even such a transaction. 4 
And this accords with the early view that the personal existence of a 
director is practically merged in his official position, a view which 
found expression in tainting with voidability all contracts between one 
or more directors and the corporation. 5 The same strict theory pre- 
vented an official from buying a corporate obligation from- strangers 
at a discount and enforcing it at its face value. 8 It was frequently 

"Trelawney v. Colman supra; and see very strong dictum in McKee v. 
Nelson (N. Y. 1825) 4 Cow. 355- 

'Elliott, Priv. Corp., § 502. 

*2 Machen, Corp., § 1607 et seq; 1 Morawetz, Corp., (2nd ed.) §§ 517, 
518. For a similar liability of others in a fiduciary relation, see Van 
Home v. Fonda (N. Y. 1821) 5 Johns Ch. 388; Goodhue F. W. Co. v. Davis 
(1900) 81 Minn. 210; I Perry, Trusts, (6th ed.) §§ 427, 428 and notes. 

'Kroegher v. Calivada Colonization Co. (1902) 119 Fed. 641; DeBarde- 
leben v. Bessemer Land Co. (1903) 140 Ala. 621; Acker Merrall & Condit 
Co. v. McGraw (1907) 106 Md. 536. 

*2 Machen, Corp., § 1621. 

s i Morawetz, Priv. Corp., (2nd ed.) § 517 et seq; 2 Thompson, Corp., 
(2nd ed.) § 1223. 

"Hill v. Frazier (1853) 22 Pa. 320; Brewster v. Stratman (1877) 4 Mo. 
App. 41. 
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stated in all such cases that the director could not assume a position 
antagonistic to his office, 7 and it was easy to regard any competition 
with the corporation as falling within the inhibition of that general 
language. 

On the other hand it must be admitted that a growing freedom of 
action has been accorded to directors, evidenced by permitting their 
dealings with the corporation to stand unquestioned if in fact not 
fraudulent, 8 and by allowing the enforcement of corporate bonds, and 
even other obligations, bought by an official or director from strangers. 9 
Moreover, an examination of those cases which permit a director to 
recover the reasonable value of special services which he has rendered 
for the corporation, 10 in conjunction with the established proposition 
that there is no implied obligation resting upon a corporation to pay 
for services rendered by a plaintiff as director, 11 shows that there is a 
vast field for individual activity lying outside the duty of a director 
yet well within the general scope of the corporation's business. A logical 
test then of how far a director individually can contract business in com- 
petition with his corporation is whether the officers have a specific duty 
to transact that particular business for the corporation. And this must 
be in each case largely a question of fact. 12 Unless there is such a duty, 
individual actions and personal profits are allowed. 13 When for any 
reason the corporation cannot itself enter the transaction, as because of 
charter limitations, 14 a refusal of the third party to deal with the 
corporation, 16 or lack of sufficient ready money, 16 it is particularly 
obvious that the director should be under no duty to account to the 
corporation. 17 In the principal case the corporation was practically 
defunct, and the decision permitting the directors to act for their 
individual benefit is therefore unassailable. 18 
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